Large capacity venues used exclusively or primarily for the
“vertical” consumption of alcohol (HVVDs)

10.23

10.24

Large capacity “vertical drinking” premises, sometimes cailed High Volume Vertical
Drinking establishments (HVVDs), are premises with exceptionally high capacities,
which are used primarily or exclusivety for the sale and consumption of aicohol, and
have little or no seating for patrons. Previous research has demonstrated that the
environment within such establishments can have a significant bearing on the likelihood

of crime and disorder.

Where appropriate, conditions can be aitached to premises licences for the promotiorn of -
the prevention of crime and disorder at such premises that require the premises to
observe:

_.r_aprescribed capacity; o

*an appropriate ratio of tables and chairs to customers based on the capacity; and

* areqguirement that security staff holding the appropriate SIA licence or exemption are
present to control entry for the purpose of compliance with the capacity limit and to
deny entry to individuals who appear drunk or disorderly or both.

Mandatory conditions in relation to the supply of alcohol

10.25

The 2003 Act provides for the following mandatory conditions to be included in every
licence and/or club premises certificate in the circumstances specified.

Designated premises supervisor

10.26

~10.27

10.28

The 2003 Act provides that, where a premises licence authorises the supply of alcohol,
it must include a condition that no supply of alcohol may be made at a time when no
designated premises supervisor has been specified in the licence or at a time when the
designated premises supervisor does not hold a personal licence or the personal
licence has been suspended.

The main purpose of the 'designated premises supervisor’ as defined in the 2003 Act is
fo ensure that there is always one specified individual among these personal licence
holders who can be readily identified for the premises where a premises licence is in
force. That person will normally have been given day to day responsibility for running
the premises by the premises licence holder. The requirements set out in relation to the
designated premises supervisor and authorisation of alcohol sales by a personal licence
hotder do not apply to community premises in respect of which a successful application
has been made to disapply the usual mandatory conditions in sections 19(2) and 19(3)
of the 2003 Act (see Chapter 4 of this Guidance).

The 2003 Act does not require a designated premises supervisor or any other personal
licence holder to be present on the premises at all times when alcohol is sold. However,
the designated premises supervisor and the premises licence holder remain responsible
for the premises at all times including compliance with the terms of the 2003 Act and
conditions attached to the premises licence to promote the licensing objectives.
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Authorisation by personal licence holders

10.29

10.30

10.31

10.32

10.33

10.34

10.35

In addition, every premises licence that authorises the sale of alcohol must require that
every supply of alcohol under the premises licence must be made or authorised by a
person who holds a personal licence. This in most instances will be the designated
premises supervisor who must hold a valid personal licence. Any premises at which
alcohol is sold or supplied may employ one or more personal licence holders. This does
not mean that trie condition should require the presence of the designated premises
supervisor or any other personal licence holder on the premises at all times,

Similarly, the fact that every supply of alcohol must be made under the authority of a
personal licence holder does not mean that only personal licence holders can make
sales or that they must be personally present at every transaction. A personal licence
holder may authorise members of staff to make sales of alcohol but may be absent at

- times from the premises when a transaction takes place. However, the responsible

personal licence holder may not be able to escape responsibility for the actions of
anyone authorised to make sales.

"Authorisation” does not imply direct supervision by a personal licence holder of each
sale of alcohol. The question arises as to how sales can be authorised. Ultimately,

whether an authorisation has been given is a question of fact that would have to be
decided by the courts on the evidence before it in the course of a criminal prosecution.

The following factors should be relevant in considering whether or not an authorisation
has been given:

+ the person(s) authorised to seil alcohol at any particular premises should be clearly
identified;

* the authorisation should have specified the acts which may be carried out by the
person who is authorised to supply alcohol;

+ there should be an overt act of authorisation, for example, a specific written
statement given to the individual who is authorised to supply alcohol; and

- there should be in place sensible arrangements for the personal licence holder to
monitor the aclivity that they have authorised on a reasonably regular basis.

it is strongly recommended hat personai licence holders give specific written
authorisations to individuals whom they are authorising to retail alcohol. A singie written
authorisation would be sufficient to cover multiple sales over an unlimited period. This
would assist personal ficence holders in demonstrating due diligence should issues
arise with enforcement authorities; and would protect employees if they themseives are
challenged in respect of their authority to sell alcohol. ‘
Writlen authorisation is not a requirement of the 2003 Act and its absence alone could
not give rise to enforcement action.

it must be remembered that while the designated premises supervisor or a personal
licence holder may authorise other individuals 1o sell alfcohol in their absence, they are

responsible for any sales that may be made, Simifarly, the premises licence holder
remains responsible for ensuring that licensing law and licence conditions are observed

at the premises.
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Arrangements for the mandatory licence conditions

10.36

10:37

10.38

The mandalory conditions made under sections 19A and 73B of the 2003 Acl (the
conditions governing irresponsible promotions, dispensing alcohol directly into the
mouth, provision of free tap water, age verification, small measures and the prohibition
on sales of alcohol below the permitted price) do not have to be physically included in
the licence or certificate but nonetheless will apply to every licence and certificate
authorising the sale and supply of alcohol for cansumption on the premises. The
mandatory conditions set out in section 19 of the 2003 Act (the requirement for a DPS
and for all sales lo be made or authorised by a personal licence holder) do, however,
have to be physically included in the ficence. The mandatory aspirational licence
conditions do not apply to activities (inciuding the supply of alcohol) authorised by a
temporary event notice.

“Whereas the initial mandatory conditions in section 19 of the 2003 Act are set out in

Annex A of the licence, the additional mandatory conditions made under section 19A of
the 2003 Act are trealed as if they were included in existing licences and certificates on
the date that those conditions came info force.

Following their commencement, the mandatory conditions overrode any pre-existing
conditions afready included in a licence or certificate insofar as the mandatory
conditions were identical to, or inconsistent with or more onerous than, any pre-existing
conditions. It is not necessary to record on the face of existing licences and certificates
the impact that the introduction of the mandatory conditions has had on pre-existing
conditions.

Irresponsible promotions

10.39

Under this condition, the “responsible person” (defined in the 2003 Act as the holder of a
premises licence, designated premises supervisor, a person aged 18 or over who is
authorised to allow the sale or supply of alcohol by an under 18 or a member or officer
of a club present on the club premises who can oversee the supply of alcohot) shouid
be able to demonstrate that they have ensured that staff do not carry out, arrange or
participate in any irresponsible promotions. An irresponsible promotion is one that fits
one of the descriptions below (or is substantially similar), is carried on for the purpose of
encouraging the sale or supply of alcohol for consumption on the premises. The aim of
the condition is to prohibit or restrict promotions which encourage people to drink more
than they might ordinarily do and in a manner which undermines the licensing
objectives.

Drinking games

10.40

Drinking games which require or encourage individuals to drink a quantity of alcohol
within a time limit, or drink as much alcohol as possible within a time limit or otherwise,
are prohibited. For example, this may include organised ‘drink downing’ competitions.
This would not prevent the responsible person from requiring all drinks to be consumed

or abandoned at, or before, the closing time of the premises. Nor does it necessarily

prohibit ‘happy hours’ as long as these are not designed to encourage individuals to
drink excessively or rapidly.
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Large quantities of alcohol for free or a fixed price

10.41

frresponsible promolions can include the provision of unlimited or unspecificd quantities
of alcohol free or for a fixed or discounted price, where there is a significant risk that
such a promotion would undermine one or more of the licensing objectives. This
includes alcohol provided to the public or to a group defined by a parlicular
characteristic, for example, a promotion which offers women free drinks before a certain
time or “all you can drink for £10", Promotions can be designed with a particular group in
mind (for example, over 65s). A common sense approach is encouraged, which may
include specifying the quantity of alcoho! included in it or not targeting a group which
could become more vulnerable or present a greater risk of crime and disorder as a
result of excessive alcohol consumption.

Prizes and rewards -
10.42  The sale, supply or provision of free or discounted alcohol or any other item as a prize

o encourage or reward the purchase and consumption of alcohol can be within the
definition of an irresponsible promotion, where there is a significant risk that such a
promotion would undermine one or more of the licensing objectives. This may include
promotions under which free or discounted aicohol is offered as a part of the sale of
alcohol, for example, “Buy one and get two free” and “Buy one cocktail and get a
secand cocktall for 25p”. This includes promotions which involve the provision of free or

discounted alcohol within the same 24 hour period.

Posters and flyers

10.43

Irresponsible promotions can also include the sale or supply of alcoho! in association
with promotional materials on display in or around the premises, which can either be
reasonably considered to condone, encourage or glamorise anti social behaviour or

refer to the effects of drunkenness in any favourable manner.

Dispensing alcohol directly into the mouth

10.44

The responsible person (see paragraph 10.39) must ensure that no alcohol is dispensed
directly into the mouth of a customer. For example, this may include drinking games
such as the ‘dentist’'s chair’ where a drink is poured continuously into the mouth of
another individual and may also prevent a premises from allowing another body to
promote its products by employing someone to dispense alcohol directly into customers'
mouths. An exceplion o this condition would be when an individual is unable to drink

without assistance due to a disability.

Free potable water

10.45

The responsible person (see paragraph 10.39) must ensure that free potable water is
provided on request to customers where it is reasonably available on the premises.
What is meant by reasonably available is a question of fact; for example, it would not be
reasonable to expect free tap water to be available in premises for which the water
supply had temporarily been lost because of a broken mains water supply. However, it
may be reasonable (o expect bottled water to be provided in such circumstances.
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Age verification

10.46

10.47
10.48

10.49

10.50

The piemises licence hoider or club premises ceriificate holder must ensute thaf an age
verification policy applies to the premises in relation to the sale or supply of alcohol. This
must as a minimum require individuals who appear to the responsible person (see
paragraph 10.39) to be under the age of 18 years of age lo produce on request, before
being served alcohol, identification bearing their photograph, date of birth, and either a
holographic mark or ultraviolet feature. The Home Office encourages licensed premises
to accept cards bearing the Proof of Age Standards Scheme (PASS) hologram as their
preferred proof of age, while acknowledging that many other forms of identification meet
the requirements of the mandatory condition.

The premises licence holder or club premises certificate holder must ensure that staff
{in particular, staff who are involved in the supply of alcohol) are made aware of the

-..existence and content of the age verification-policy which-applies by the premises,

The designated premises supervisor (where there is one} must ensure that the supply of
alcohol at the premises is carried on in accordance with the age verification policy. This
means that the DPS has personal responsibility for ensuring that staff are not only
aware of, buf are also applying, the age verification poiicy.

Itis acceptable, and indeed encouraged, for premises to have an age verification policy
which requires Individuals who appear to the responsible person to be under an age
greater than 18 to produce such identification on request. For example, if premises have
a policy that requires any individual that appears to be under the age of 21 to produce
identification that meets the criteria listed above, this is perfectly acceptable under the

mandatory code.

l.icence holders should consider carefully what steps they are required to take to comply
with the age verification requirements under the 2003 Act in relation to sales of alcohal
made remotely. These include sales made online, by telephone and mail order sales,
and alcohol delivery services. Each of these sales must comply with the requirements of
the 2003 Act. The mandatory condition requires that age verification takes place before
a person is sefved alcohol. Where alcohol is sold remotely (for example, online) or
through a telephone transaction, the sale is made at this point but the alcoho! is not
actually served until it is delivered to the customer. Age verification measures (for
example, online age verification) should be used to ensure that alcohol is not sold fo any
person under the age of 18, However, licence holders should also consider carefully
what steps are appropriate to ensure that age verification fakes place before the alcohol
is served (i.e. physically defivered) to the customer fo be satisfied that the customer is
aged 18 or over. Itis, therefore, the responsibility of the person serving or delivering the
alcohol to ensure that age verification has taken place and that photo 1D has been
checked if the person appears to be less than 18 vears of age.

Smaller measures .
10.51  The responsible person (see paragraph 10.39) shall ensure that the following drinks, if

sold or supplied on the premises, are available in the following measures:

+ Beer or cider: ¥ pint
* Gin, rum, vodka or whisky: 25ml or 35mi
+ Slill wine in a glass: 125ml
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10.52

As well as making the drinks avaiiable in the above measures, the responsible DeErson
must also make cuslomers aware of the availabilily of these measures by displaying
them on printed materials available o customers on the premises. This can include
making their availability clear on menus and price lisls, and ensuring thal these are

“displayed in a prominent and conspicuous place in the relevant premises (for example,
at the bar). Moreover, staff must make customers aware of the availability of small

10.53

measures when customers do not request that they be sold alcohol in a particular
measure.
This condition does not apply if the drinks in question are sold or supplied having been

made up in advance ready for sale or supply in a securely closed container. For
example, if beer is only available in pre-sealed bottles the requirement to make it

available in 1/2 pints does not apply.
The premises ficence hoider or club premises certificate holder must ensure that staff
are made aware of the application of this condition.

Ban on sales of alcohol below the permitted price

10.55

10.56

10.57

10.58

The relevant person (the holder of the premises licence, the designated premises
supervisor (if any) in respect of such a licence, the personal licence holder who makes
or authorises a supply of alcohol under such a licence, or any member or officer of a
club present on the premises in a capacity which enables the member or officer to
prevent the supply in question) shall ensure that no alcohol is sold or suppiied for
consumption on or off the premises for a price which is less than the permitted price.

The permitted price is defined as the aggregate of the duty chargeable in relation to the
alcoho! on the date of its sale or supply and the amount of that duty multiplied by a
percentage which represents the rate of VAT chargeable in relation to the alcohol on the
date of its sale or supply. Detailed guidance on how to make this calculation and a
calculator {o determine permitted prices for each product are available on the Home
Office website.

Where there is a change to the rate of duty or VAT applying to alcohot (for instance,
following a Budget), the relevant person should ensure that the permitted price reflects
the new rates within fourteen days of the introduction of the new rate.

Itis still permitted to sell alcohol using promotions (as long as they are compatihle with
any other licensing condition that may be in force), and the relevant person shouid
ensure that the price of the alcohol is not less than the permitted price. Detailed
guidance on the use of promotions is given in the guidance document available on the

Gov.uk website.

Exhibition of films
10.59  The 2003 Act provides that where a premises ficence or club premises certificate

10.60

authorises the exhibition of a film, it must include a condition requiring the admission of
children to films to be restricted in accordance with recommendations given either by a
body designated under section 4 of the Video Recordings Act 1984 specified in the
licence (currently only the British Board of Film Classification (BBFC)) or by the
licensing authority itself.

The effect of paragraph 5 of Schedule 1 to the 2003 Act is to exempt adverts from the
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definition of reguiated entertainment, but not exempt them from the definition of
exhibition of a fitm. Since the above mandatory condition applies to ‘any film’, it is

therefore applicable to the exhibition of adverts.

Door supervision

10.61

10.62

10.83

10.64

10.65

10.66

Under section 21 of the 2003 Act, when a condition is included in a premises licence
{hat at specified times an individual mus{ be present at the premises to carry ouf a
security activity (as defined in section 21(3)(a) by reference to the Private Security
Industry Act 2001 (“the 2001 Act"}), the licence must include a condition reguiring that
individual to be licensed by the Security Industry Authority (“the SIA”) under the 2001
Act, or be entitled to carry out that activity by virtue of section 4 of the 2001 Act.

A premises licence need not require a person to hold a licence granied by the SIA if that

..person benefils from an exemption under section 4 of the 2001 Act. For example, . ..
certain employees benefit from an exemption when carrying out conduct in connection

with a certified sports ground (section 4(6) to (12)). Furthermore, in certain
circumstances persons benefit from an exemption where they operate under the SIA's

Approved Contractor Scheme (section 15).

Conditions under section 21 of the 2003 Act should only relate to individuals carrying

out security aclivities defined by section 21(3)(a) of the 2003 Act. Therefore, they should

only relate to an activity to which paragraph 2(1)(a) of Schedule 2 to the 2001 Act

applies (certain manned guarding activities) and which is licensable conduct within the

meaning of section 3(2) of that Act. The reguirement does not relate to individuals

performing non-security related activities, and section 21 should not be used in relation

to any such activities,

Section 21 of the 2003 Act continues fo ensure that a premises licence need not impose

such a requirement in relation to those licensed premises which the 2001 Act treats as

unficensed premises. Those are:

* premises in respect of which there is in force a premises licence authorising a
performance of a play or an exhibition of a film;

= casinos or bingo halls licensed under the Gambling Act 2005;

premises where a club certificate is in force when activities are being carried on

under the authority of that certificate.

See paragraph 8(3) of Schedule 2 to the 2001 Act for full details.

It showld be noted, however, that the 2001 Act will require contractors and a small
number of employees (those managing/supervising and those supplied under contract)
{0 be licensed as manned guards (rather than door supervisors) when undertaking
licensable conduct on premises to which paragraph 8(3) of Schedule 2 to the 2001 Act

applies.
It s therefore important that if a licensing authority intends that individuals must be
present to carry out security activities (as defined by section 21(3)(a) of the 2003 Act)
this should be explicit, as should the mandatory condition for those individuals to hold
an SiA licence or be entitled to carry out that activity by virtue of section 4 of the 2001
Act. On the other hand, where a licensing authority intends that individuals must be
present to carry out other activities {for example, activities related to safety or steward
activities to organise, advise and direct members of the public), no mandatory condition
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should be imposed under section 21 of the 2003 Act. In all cases it is impariant when
determining whether or not a condition is to he imposed under section 21 of the 2003
Act to consider whether the activities of any individual working in ticensed premises fall
within the definition of security aclivities in section 21(3)(a) of the 2003 Act. (Regardless
of whether a condition is imposed under section 21 of the 2003 Act, under the 2001 Act
the appropriate SIA licence must be held by any individual performing an activity for
which they are licensable under that Acl)
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11. Reviews

The review process

111

11.2

11.4

11.6

The proceedings set out in the 2003 Act for reviewing premises licences and club
premises certificates represent a key protection for the community where problems
associated with the licensing objeclives occur after the grant or variation of a premises

licence or club premises certificate.
Al any slage, following the grant of a premises licence or club premises certificate, a -

responsible authority, or any other person, may ask the licensing authority to review the
licence or certificate hecause of a matter arising al the premises in connection with any

of the four licensing objectives.

An application for review may be made electronically, provided that the licensing
authority agrees and the applicant submits a subsequent hard copy of the application, if
the licensing authority requires one. The licensing authority may also agree in advance
that the application need not be given in hard copy. However, these applications are
outside the formal electronic application process and may not be submitted via GOV.UK

or the licensing authority's electronic faciity.

In addition, the licensing authority must review a licence if the premises to which it
relates was made the subject of a closure order by the police based on nuisance or
disorder and the magistrates’ court has sent the authority the relevant notice of its
determination, or if the police have made an application for summary review on the
basis that premises are associated with serious crime and/or disorder.

Any responsible authority under the 2003 Act may apply for a review of a premises
licence or club premises certificate. Therefore, the relevant licensing authority may apply
for a review if it is concerned about licensed activities at premises and wants fo infervene
early without waiting for representations from other persons. However, it is not expected
that licensing authorities should normalty act as responsible authorities in applying for
reviews on behalf of other persons, such as local residents or community groups. These
individuals or groups are entitled to apply for a review for a licence or certificate in their
own right if they have grounds to do so. it is also reasonable for licensing authorities to
expect other responsible authorities to intervene where the basis for the intervention falls
within the remit of that other authority. For example, the police should take appropriate
steps where the basis for the review is concern about ¢rime and disorder or the sexual
exploitation of children. Likewise, where there are concerns about noise nuisance, it is
reasonable to expect the local authority exercising environmental health functions for the
area in which the premises are situated to make the application for review.

Where the relevant licensing authorily does act as a responsible authority and applies
for a review, it is imporlant that a separation of responsibilities is still achieved in this
process {o ensure procedural fairness and eliminate conflicts of interest. As outlined
previously in Chapter 9 of this Guidance, the distinct functions of acting as licensing
authority and responsible authority should be exercised by different officials to ensure a
separation of responsibilities. Further information on how licensing authorities should
achieve this separation of responsibilities can be found in Chapter 9, paragraphs 9.13 to
9.19 of this Guidance.
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1.7 Inevery case, any application for a review must relate to particular premises in respect
of which there is a premises licence or ciub premises certificate and must be relevant to
the promotion of one or more of the licensing objectives. Foliowing the grant or variation
of a licence or certificate, a complaint regarding a general issue in the local area relating
to the licensing objectives, such as a general {crime and disorder) situation in a town
centre, should generally not be regarded as a relevant representation unless it can be
positively tied or linked by a causal connection to particular premises, which would atlow
for a proper review of the licence or certificate. For instance, a geographic cluster of
complaints, including along transport routes related to an individual public house and its
ctosing time, could give grounds for a review of an existing licence as well as direct
incidents of crime and disorder around a particular public house.

11.8  Where a licensing authority receives a geographic cluster of complaints, the authority
~.may.consider whether these issues are the.result.of the cumulative.impact.of licensed - -
premises within the area concerned. In such circumstances, the authority may also
consider whether it would be appropriate to include a special policy relating to
cumulative impact within its ficensing policy statement. Further guidance on cumuiative
impact policies can be found in Chapter 14 of this Guidance.

11.9  Representations must be made in writing and may be amplified at the subseguent
hearing or may stand in their own right. Additional representations which do not amount
to an ampilification of the originaf representation may not be made at the hearing.
Representations may be made electronically, provided the licensing authority agrees
and the applicant submits a subsequent hard copy, unless the licensing authority waives
this requirement.

1110 Where authorised persons and responsible authorities have concerns about problems
identified at premises, it is good practice for them to give licence holders early warning
of their concerns and the need for improvement, and where possible they should advise
the licence or certificate holder of the steps they need to take to address those
concerns. A failure by the holder to respond to such warnings is expected to lead to a
decision to apply for a review. Co-operation at a local level in promoting the licensing
objectives should be encouraged and reviews should not be used to undermine this co-
operation.

1111 if the application for a review has been made by a person other than a responsible
authority (for example, a local resident, residents' association, local business or trade
association), before taking action the licensing authority must first consider whether the
complaint being made is relevant, frivolous, vexatious or repetitious. Further guidance
on determining whether a representation is frivolous or vexatious can be found in
Chapter 9 of this Guidance {paragraphs 9.4 to 9.10).

Repetitious grounds of review
11,12 Arepetitious ground is one that is identical or substantially similar to:

+ aground for review specified in an earlier application for review made in relation to
the same premises licence or certificate which has already been determined; or

* representations considered by the licensing authority when the premises ticence or
certificate was granted; or ‘

+ representations which would have been made when the application for the premises
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11.13

11.14

11.15

licence was first made and which were excluded then by reason of the prior issue of
a provisional statement; and, in addition to the above grounds, a reasonable interval
has not elapsed since that earlier review or grant,

Licensing authorities are expected o be aware of the need to prevent attempts to
review licences merely as a further means of chaltenging the grant of the licence
following the failure of representations 1o persuade the licensing authority on an earlier
occasion. It is for licensing authorities themselves to judge what should be regarded as
a reasonable interval in these circumstances. However, it is recommended that more
than one review originating from & person other than a responsible authority in relation
(o a particular premises should not be permitted within a 12 month period on similar
grounds save in compelling circumstances or where it arises following a closure order.

The exclusion of a complaint on the grounds that it is repetitious does not apply to

“responsible-authorities which may make more than one application fora review of a

licence or certificate within a 12 month period.

When a licensing authority receives an application for a review from a responsible
authority or any other person, or in accordance with the closure procedures described in
Part 8 of the 2003 Act (for example, closure orders), it must arrange a hearing. The
arrangements for the hearing must follow the provisions set out in regulations. These
regulations are published on the Government's legislation website
(www.legislation.gov.uk). It is particularly important that the premises licence holder is
made fully aware of any representations made in respect of the premises, any evidence
supporting the representations and that the holder or the holder’s legal representative

has therefore been able to prepare a response.

Powers of a licensing authority on the determination of a review

11.16

1117

11.18

11.19

The 2003 Act provides a range of powers for the ficensing authority which it may
exercise on determining a review where it considers them appropriate for the promotion

of the licensing objectives,

The ficensing authority may decide that the review does not require it to take any further
steps appropriate to promoting the licensing objectives. In addition, there is nothing to
prevent a licensing authority issuing an informal warning to the licence holder and/or to
recommend improvement within a particular period of time. it is expected that licensing
authorities will regard such informal warnings as an Important mechanism for ensuring
that the licensing objectives are effectively promoted and that warnings should be
issued in writing to the licence holder.

However, where responsible authorities such as the police or environmental health
officers have already issued warnings requiring Improvement — either orally or in writing
~ that have failed as part of their own stepped approach to address concerns, licensing
authorities should not merely repeat that approach and should take this into account
when considering what further action is appropriate. Similarly, licensing authorities may
take into account any civil immigration penaities which a licence holder has been

reguired to pay for employing an illegal worker.

Where the licensing authority considers that action under its statutory powers is
appropriate, it may take any of the foliowing steps:
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11.20

11.21

11.22

11.23

modify the conditions of the premises licence (which includes adding new conditions
or any alteration or omission of an existing condition), for example, by reducing the
hours of opening or by reguiring door supervisors at particular times;

-+ exclude a licensabte aclivily from the scope of the licence, for example, lo exciude
the performance of live music or playing of recorded music {where it is nel within the
incidental live and recorded music exemption)'®;

» remove the designated premises supervisor, for example, because they consider that
the problems are the result of poor management;

+ suspend the licence for a period not exceeding three months;

« revoke the licence,

In deciding which of these powers to invoke, it is expected that licensing authorities
should so far as possible seek to establish the cause or causes of the concerns that the

“representations identify. The remedial action taken sholld generally be directed al these

causes and should always be no more than an appropriate and proportionate response
to address the causes of concern that instigated the review.

For example, ficensing authorities should be alive to the possibility that the removal and
replacement of the designated premises supervisor may be sufficient to remedy a
problem where the cause of the identified problem directly relates to poor management

decisions made by that individual.

Equally, it may emerge that poor management is a direct reflection of poor company
practice or policy and the mere removal of the designated premises supervisor may be
an inadequate response to the problems presented. Indeed, where subsequent review
hearings are generated by representations, it should be rare merely to remove a
succession of designated premises supervisors as this would be a clear indication of

deeper problems that impact upon the licensing objectives.

Licensing authorities should also note that modifications of conditions and exclusions of
licensabie activities may be imposed either permanently or for a temporary period of up
to three months. Temporary changes or suspension of the licence for up to three
months could impact on the business holding the licence financially and would only be
expected to be pursued as an appropriate means of promoting the licensing objectives
or preventing iliegal working. So, for instance, a licence could be suspended for a
weekend as a means of deterring the holder from allowing the problems that gave rise
to the review to happen again. However, it will always be important that any detrimental
financial impact that may result from a ficensing authority's decision is appropriate and
proportionate o the promotion of the licensing objectives and for the prevention of illegai
working In licensed premises. But where premises are found to be trading irresponsibly,
the licensing authorily should not hesitate, where appropriate to do so, to take tough
action to tackle the problems at the premises and, where other measures are deemed

insufficient, to revoke the licence.

W See chapler 15 in refation to the licensing of live and recorded music.
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Reviews arising in connection with crime

11.24

11.25

11.26

A number of reviews may arise in connection with crime that is not directly connected
with licensable activities. For example, reviews may arise because of drugs problems at
the premises, money laundering by criminal gangs, the sale of contraband or stolen
goods, the sale of firearms, or the sexual exploifaiion of children. Licensing authorities
do not have the power to judge the criminality or otherwise of any issue. This is a matter

- for the courts. The licensing authority’s role when determining such a review is not

therefore {o establish the guilt or innocence of any individual but to ensure the
promotion of the crime prevention objective. ‘

Reviews are part of the regulatory process introduced by the 2003 Act and they are not
part of criminal law and procedure. There is, therefore, no reason why representations
giving rise to a review of a premises licence need be delayed pending the outcome of

“-any criminal proceedings. Some reviews will drise after the cofiviction 17 the criminal ™

courts of certain individuals, but not all. In any case, it is for the licensing authority o
determine whether the problems associated with the alleged crimes are taking place on
the premises and affecting the promotion of the licensing objectives. Where a review
follows & conviction, it would also not be for the licensing authority to attempt to go
beyond any finding by the courts, which should be treated as a matter of undisputed

evidence before them.

Where the licensing authority is conducting a review on the grounds that the premises
have been used for criminal purposes, its role is solely to determine what steps should
be taken in connection with the premises licence, for the promotion of the crime
prevention objective. It is important to recognise that certain criminal activity or
associated problems may be taking place or have taken place despite the best efforts of
the licence holder and the staff working at the premises and despite fuil compliance with
the conditions attached to the licence. In such circumstances, the licensing authority is
still empowered to take any appropriate steps to remedy the problems. The licensing
authority’s duty is to take steps with a view to the promotion of the licensing objectives
and the prevention of ilegal working in the interests of the wider community and not
those of the individual licence holder.

There is certain criminal activity that may arise in connection with licensed premises
which should be treated particularly seriously. These are the use of the licensed
premises: ,

+for the sale and distribution of drugs controlled under the Misuse of Drugs Act 1971
and the laundering of the proceeds of drugs crime;

» for the sale and distribution of Hlegal firearms;

+ for the evasion of copyright in respect of pirated or unlicensed films and music, which
does considerable damage to the industries affected:

» for the illegal purchase and consumption of alcohol by minors which impacts on the
health, educational attainment, employment prospects and propensity for crime of
young people;

+ for prostitution or the sale of untawful pornography;

* by organised groups of paedophiles to groom children;

*+ as the base for the organisation of criminal activity, particularly by gangs;
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+ for ihe organisation of racist activity or the premotion of racist attacks;

+ for empioying a person who is disqualified from that work by reason of their
immigration status in the UK;

+ for untawful gambling; and

» for the sale or storage of smuggled tobacco and alcohol.

11.28  Itis envisaged that licensing authorities, the police, the Home Office (Immigration
Enforcement) and other faw enforcement agencies, which are responsible authorities,
will use the review procedures effectively to deter such activities and crime. Where
reviews arise and the licensing authority determines that the crime prevention objective
is being undermined through the premises being used to further crimes, it is expected
that revocation of the licence — even in the first instance — should be seriously
considered,

Review of a premises licence following closure order

11.20  Licensing authorities are subject to certain timescales, set out in the legistation, for the

review of a premises licence following a closure order under section 80 of the Anti-social

Behaviour, Crime and Policing Act 2014 or section 38 of and Schedule 6 to the
Immigration Act 2016. The relevant time periods run concurrently and are as follows:

* when the licensing authority receives notice that a magistrates’ court has made a
closure order it has 28 days to determine the licence review — the determination must
be made before the expiry of the 28th day afler the day on which the notice is
received;

* the hearing must be held within ten working days, the first of which is the day after
the day the notice from the magistrates’ court is received;

* notice of the hearing must be given no later than five working days before the first
hearing day (there must be five clear working days between the giving of the notice
and the start of the hearing).

Review of a premises licence following persistent sales of alcohol
to children

11.30  The Government fecognises that the majority of licensed premises operale responsibly
and undertake due diligence checks on those who appear to be under the age of 18 at
the point of sale (or 21 and 25 where they operate a Challenge 21 or 25 scheme).
Where these systems are in place, licensing authorities may wish lo take a
proportionate approach in cases where there have been {wo sales of alcohol within very
quick succession of one another (e.g., where a new cashier has not foliowed policy and
conformed with a store's age verification procedures). However, where persistent sales
of alcohol to chiidren have occurred at premises, and it is apparent that those managing
the premises do not operate a responsible policy or have not exercised appropriate due
diligence, responsible authorities should consider taking steps to ensure that a review of
the licence is the norm in these circumstances. This is particularly the case where there
has been a prosecution for the offence under section 147A or a closure notice has been
given under section 169A of the 2003 Act. In determining the review, the licensing
authority should consider revoking the licence if it considers this appropriate.
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13. Appeals

13.1

This chapter provides advice aboul entillements 1o apgeal in conneclion with various
decisions made by a licensing authority under the provisions of the 2003 Act.
Entilements to appeal for parties aggrieved by decisions of the licensing authorily are
set out in Schedule 5 to the 2003 Act.

General

13.2

133

13.4

13.6

13.6

13.7

With the exception of appeals in relation to closure orders, an appeal may be made to
any magistrates’ court in England or Wales but it is expected that applicants would bring
an appeal in a magistrates’ court in the area in which they or the premises are situated.

An appeal has to be commenced by the appeliant giving a.notice-of appeal-to-the -
designated officer for the magistrates’ court within a period of 21 days beginning with
the day on which the appellant was notified by the ficensing authority of the decision

which is being appealed.

The licensing authority will always be a respondent to the appeal, but in cases where a
favourabte decision has been made for an applicant, licence holder, club or premises
user against the representations of a responsible authority or any other person, or the
objections of the chief officer of police, the Home Office {Immigration Enforcement), or
local authority exercising environmental health functions, the holder of the premises or
personal licence or club premises certificate or the person who gave an interim authority
notice or the premises user wilt also be a respondent to the appeal, and the person who
made the relevant representation or gave the objection will be the appelianis,

Where an appeal has been made against a decision of the licensing authority, the
licensing authority will in all cases be the respondent to the appeal and may call as a
witness a responsible authority or any other person who made represemations against
the application, if it chooses 1o do so. For this reason, the licensing authority should
consider keeping responsible authorities and others informed of developments in
relation to appeals to allow them to consider their position. Provided the court considers
it appropriate, the licensing authority may also call as withesses any individual or body
that they feel might assist their response fo an appeal.

The court, on hearing any appeal, may review the merits of the decision on the facts
and consider points of law or address both.
On determining an appeal, the court may!

*+ dismiss the appeal; : _
* substitule for the decision appealed against any other decision which could have
been made by the licensing authority; or

* remil the case to the licensing authority to dispose of it in accordance with the
direction of the court and make such order as to costs as it thinks fit.

All parties should be aware that the court may make an order for one party to pay
another party’s costs,
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On any appeal, the court is not entitled o consider whether the licence holder should
have been convicted of an immigration offence or been required {o pay an immigration
penalty, or whether they should have been granted by the Home Office permission (o be
in the UK. This is because separate rights exist {o appeal these matiers or (o have an
immigration decision administratively reviewed.

Licensing policy statements and Section 182 guidance

13.8  In hearing an appeal against any decision made by a licensing authority, the
magistrates’ court will have regard to that licensing authority’s statement of ficensing
policy and this Guidance. However, the court would be entitied to deparl from either the
statement of licensing policy or this Guidance if it considered it was juslified {o do so
because of the individual circumstances of any case. In other words, white the court will

_normally consider the matter as if it were “standing in the shoes” of the licensing
authority, it wouid be entitled {o find thai the licensing authorily should have departed
from its own policy or the Guidance because the particular circumstances would have

justified such a decision.

13.9  In addition, the court is entitled to disregard any part of a licensing policy statement or
this Guidance that it holds to be ulira vires the 2003 Act and therefore unlawful. The
normal course for challenging a statement of licensing policy or this Guidance should be
by way of judicial review, but where it is submitted to an appellate court that a statement
of policy is itself ultra vires the 2003 Act and this has a direct bearing on the case before
it, it would be inappropriate for the court, on accepting such a submission, to compound
the original error by relying on that part of the statement of licensing policy affected.

Giving reasons for decisions

13.10 Itis important that a licensing authority shouid give comprehensive reasons for its
decisions in anticipation of any appeals. Failure o give adeguate reasons could itself give
rise to grounds for an appeal. It is particularly important that reasons should alsc address
the extent to which the decision has been made with regard fo the licensing authority's
statement of policy and this Guidance. Reasons should be promulgated to all the parlies
of any process which might give rise to an appeal under the terms of the 2003 Act.

Implementing the determination of the magistrates’ courts

13.11  As soon as the decision of the magistrates’ court has been promulgated, licensing
authorities should implement it without delay. Any attempt to detay implementation will
only bring the appeal system into disrepute. Standing orders should therefore be in place
that on receipt of the decision, appropriate actiors should be taken immediately unless
ordered by the magistrates’ court or a higher court to suspend such action {for example,
as a result of an on-going judicial review). Except in the case of closure orders, the 2003
Act does not provide for a further appeat against the decision of the magistrates’ courts
and normal rufes of challenging decisions of magistrateé' courts will apply.
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